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STATEMENT OF THE | SSUES

Whet her Petitioner's license to operate a day care center
shoul d be suspended or revoked.

Whet her Petitioner's license to operate a day care center
shoul d be renewed.

PRELI M NARY STATEMENT

By certified |letter dated March 23, 2004, Respondent,
Department of Children and Fam |y Services, informed Petitioner,
Selina Brew, ! that her license to operate a day care facility was
bei ng revoked. The proposed revocati on was based upon the
results of Respondent's inspection of Petitioner's facility on
March 5, 2004, which alleged nonconpliance with applicable
licensing statutes and rul es.

Petitioner disputed the facts underlying Respondent's
deci sion, and on April 22, 2004, by an anended petition, she
timely requested a formal administrative hearing. On My 4,
2004, Respondent referred the matter to the D vision of
Adm ni strative Hearings (DOAH) for the assignnment of an
Adm ni strative Law Judge to conduct the hearing requested by
Petitioner.

Subsequently, on June 10, 2004, Respondent notified
Petitioner that her application for renewal of her |icense to
operate a child care center, known as Today's Kids, was being

deni ed based on the sane all egations contained in the March 23,



2004, letter. Petitioner denied the allegations, and this
matter was referred to DOAH on August 24, 2004. Wth the
agreenent of the parties, these two cases were consol i dat ed.

Fol | ow ng di scovery, the final hearing was schedul ed for
and held on August 25, 2004. At the hearing, official
recognition was taken of Sections 402.26 - 402.319, Florida
Statutes (2004), and Florida Adm nistrative Code Chapter 65C-22.
Respondent presented the testinony of Tangel a Muskin, forner
pre-kindergarten teacher at Petitioner's facility; Susan
Wij astyk, forner child protective investigator for Respondent;
and Patricia Richard, a supervisor in Respondent's child care
Iicensing division. Respondent noved to keep the record open in
order to take the testinony of T. Hogan, a properly-subpoenaed
wi tness who failed to appear. The notion was granted and
Respondent was given seven days fromthe date of the hearing to
conduct the deposition of the witness and to file the transcript
with DOAH within a reasonable time thereafter. No transcript of
the testinmony of the witness has been filed as of the date of
t his Recommended O der

Petitioner testified on her own behalf at the hearing and
offered the testinony of Ray A Al nodovbar, owner of East/West
Pest Control, Inc.; and Joy Canpbell, Anita Gardener, and Mary
Pet erson, enployees at the facility. Petitioner's Exhibits 1

and 2 were received into evi dence.



The hearing was recorded; however, a transcript of the
hearing was not prepared and filed wth DOAH.

Petitioner tinely filed her proposed reconmmended order on
Sept enber 3, 2004. Respondent has not filed its proposals as of
the date of this Recommended Order.

FI NDI NGS OF FACT

Based on the testinony and evi dence received at the
hearing, the follow ng findings are made:

A. The Parti es

1. Respondent is the state agency responsible for
licensing and regulating child care facilities.

2. Respondent routinely conducts inspections of |icensed
child care facilities to determ ne whether facilities are in
conpliance with the applicable statutes and rules. Any problens
found during the inspections are noted on a report, which is
provided to the facility's operator inmmediately follow ng the
i nspection. \Wen appropriate, the inspection report provides a
time frame within which the probl ens nust be corrected.

3. Regular inspections are conducted approximately tw ce a
year. More frequent inspections--nonthly or every six weeks--
are conducted on child care facilities which have a provisional
license rather than a standard |icense. Respondent al so

conducts inspections in response to conplaints it receives, and



it has the authority to inspect child care facilities at any
time with or without notice.

4. Petitioner is the owner and operator of a |licensed
child care facility |ocated at 2625 North H awasee Road,

Ol ando, Florida, which is operated under the business nane:
Today's Kids Daycare Center (hereinafter "Petitioner's facility"
or "the facility").

5. Petitioner has operated the child care facility at the
above address for approxinmately five years and previously worked
as director of another child care facility for five years.
Petitioner has taken all required training in order to be
licensed. As a result, she is, or should be, famliar with the
rules regulating child care facilities.

B. The | nci dent

6. Followi ng a conplaint, Susan Wij astyk, forner child
protective investigator for Respondent, interviewed the nother
of the child, WP., at the child s school on March 5, 2004, in
relation to an alleged incident which occurred at Petitioner's
facility on March 3, 2004. She then prepared a prelimnary
report and went to Petitioner's facility to investigate further.
Respondent's child care licensing division was also notified and

an inspector cane to the facility, as well.



7. On or about March 3, 2004, the child, WP., a pre-
ki ndergarten student at Petitioner's facility, swallowed an
unknown solid substance while in Tangela Muskin's cl assroom
Muski n believed the substance to be rat pellets and lead WP. to
Petitioner, who was in anot her room and told her of her
suspi ci ons.

8. Petitioner, who had taken sone nursing courses at the
| ocal community coll ege, put on a rubber glove and swabbed the
child' s nouth to dislodge any other substances that m ght still
be in the child s nmouth. She also gave himsone mlk, with the
intent to make himthrow up. Petitioner then inspected the
vomt but found no foreign substances in it. Petitioner did not
call "9-1-1" for energency assistance, nor did she call the
poi son control center. Instead, she observed WP. for a period
of time and sent himback to his classroom

9. Miskin also testified that she found the child, WP.
with a bag | abeled rat pellets and clained that Petitioner, in
t he presence of another enployee at the facility, threw the rat
pellets in the trash and told Muskin and the other enployee not
to report this to anyone. This statenent is not credible.

10. Petitioner testified that she attenpted to call the
child' s nother, but could not reach her by tel ephone.
Thereafter, she waited for the child' s father to conme and pick

hi mup and she told himthat WP. had swal | owed sonet hi ng but



that Petitioner believed that she got all of the material out of
his mouth. She advised himto take the child to the enmergency
room but the father declined to do so. This statenent appears
to be credible.

11. Susan Wij astyk inspected the facility on March 5,
2004, as part of her investigation of this matter and found two
pell ets under a toy chest in Miuskin's classroom Wij astyk
t hought they were rat pellets; however, that fact was never
verified. An exam nation of the child, WP., on March 5, 2004,
found no evidence of ingestion of a toxic substance, and his
condition was found to be stable.

12. Petitioner retains a pest control conpany that
perforns regular services at the facility, but does not use rat
pellets or any form of rodent control devices. Three of
Petitioner's enpl oyees testified that they performregular
i nspections of the facility and none of them ever found rat
pellets or other toxic substances on the prem ses.

13. Following the joint investigation, a joint report was
prepared and approved by Respondent's staff, and it was
recommended that Petitioner's |icense be revoked.

14. Thereafter, on March 23, 2004, the acting district
director sent a letter to Petitioner inform ng her that her
I icense was being revoked and advi sed Petitioner of her right to

"appeal " that decision through the adm nistrative process.



15. Subsequently, on June 10, 2004, Petitioner was sent a
letter informng her that her |icense would not be renewed. The
basis for the denial was the sane as the revocation letter

16. At the hearing, Patricia Richard testified that she
was particularly concerned that Petitioner was aware the WP.
may have swal | owed a toxi c and ot her dangerous substance and did
not take immedi ate action to report it to "9-1-1" or the poison
control center; and did not take it upon herself to take the
child to a health care professional for exam nation but waited
for the parents to arrive to informthem of the incident.
Richard also testified that it was inproper for Petitioner to
put her fingers down the child' s throat in order to induce
vom ting. She characterized these as serious child safety
violations and failure to foll ow proper energency procedures.
These were the primary reasons she recomended that Petitioner's
child care license be revoked and not renewed.

17. Petitioner, in her testinony, did not deny giving the
child mlk and swabbing his nouth with her finger, but did deny
t hat she stuck her fingers in his nouth in order to induce
vom ti ng.

18. The evidence is not clear and convincing that the
child, WP., swallowed a toxic or hazardous material; and it is
not at all clear fromthe evidence what it was that the child

swal | owed. However, it is clear that the child swal | owed



somet hi ng that was suspected to be toxic; and when this fact was
reported to Petitioner, she did not follow proper energency
procedures and did not properly notify the child s parents
pronptly.

19. Petitioner has denonstrated that her license for a
child care facility should not be denied or revoked but that a
| esser penalty should be inposed.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Section 120.569 and Subsections
120.57(1), 120.60(5), and 402.310(2), Florida Statutes (2004).2

21. Respondent has the burden to prove by clear and
convi nci ng evidence the grounds to revoke or deny renewal of

Petitioner's child care facility license. See Departnent of

Banki ng and Fi nance v. Osborne Stern & Co., 670 So. 2d 932, 935

(Fla. 1996); Coke v. Departnent of Children and Fam ly Services,

704 So. 2d 726 (Fla. 5th DCA 1998); Accord Marcia Edwards Fanmily

Day Care Hone v. Departnent of Children and Fam |y Services

Case No. 02-784 (DOAH February 5, 2003), adopted in toto, DCF

Case No. 03-086FO (March 4, 2003); Departnent of Children and

Fam |y Services vs. Dorothy Denpsey Fam |y Day Care Hone, Case

No. 02-1435 (DOAH August 7, 2002), adopted in toto, DCF Case

No. 02- 305FO (Decenber 1, 2002).



22. The clear and convi ncing evidence standard has been
descri bed as foll ows:

Cl ear and convi nci ng evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testi nony nust be precise and explicit and
the w tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
est abl i shed.

| nqui ry Concerni ng Judge Davey, 645 So. 2d 398, 404 (Fla. 1994),

(quoting Slomowitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983)) (internal brackets omtted). Accord Westinghouse

El ectric Corporation, Inc. v. Shuler Brothers, Inc., 590 So. 2d

986, 988 (Fla. 1st DCA 1991), rev. denied, 599 So. 2d 1279 (Fl a.

1992) ("Although this standard of proof may be net where the
evidence is in conflict, . . . it seens to preclude evidence
that is anbi guous").

C. Violations of the Licensing Statutes and Rul es at
Respondent's Facility

23. Subsection 402.310(1)(a), Florida Statutes, provides
t hat Respondent may "deny, suspend, or revoke a |i cense .
for the violation of any provision of ss. 402.301-402.319 or

rul es adopted thereunder."”
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24. The rul es adopted by Respondent to inplenent Sections
402. 301 through 402.319, Florida Statutes, are codified in
Florida Adm nistrative Code Chapter 65GC 22.

25. Wijastyk's inspection report served as a basis for
Respondent's March 23, 2004, revocation letter and the June 10,
2004, denial letter. It cited the follow ng rul es/stat utes,
whi ch Petitioner allegedly violated: Florida Adm nistrative
Code Rul e 65G 22.004(2)(d) (emergency procedures and
notification).

26. Florida Adm nistrative Code Rule 65G 22.040(2)(d)
provi des:

(d) Emergency Procedures and
Noti fi cati on.

1. Energency tel ephone nunbers,
nmust be posted on or near all facility
t el ephones and shall be used as necessary to
protect the health, safety and well -being of
any child in day care.

2. Custodial parents or |egal guardi ans
shall be notified inmmediately in the event
of any serious illness, accident, injury or
energency to their child and their specific
instructions regarding action to be taken
under such circunstances shall be obtained
and fol | oned.

3. Al accidents and incidents which
occur at a facility nmust be docunented and
shared with the custodial parent or |ega
guardi an on the day they occur.
27. Although Respondent offered evidence that a violation

of the provisions relating to failure to properly store toxic

11



subst ances occurred (Florida Adnministrative Code Rule 65C
20.010(1) (b)) Respondent did not include such violation on the
char gi ng docunent or the revocation letter of March 23, 2004.
These letters served as the Adm nistrative Conplaint, and,
therefore, the alleged violation cannot be used as a basis for
denyi ng the revocation or renewal of Petitioner's |icense.

Marcelin v. State Departnent of Business and Professiona

Regul ation, Construction Industry Licensing Board, 753 So. 2d

745 (Fla. 3d DCA 2000); CGhani v. Departnent of Health, 714

So. 2d 1113 (Fla. 1st DCA 1998). Although the inspector found
pell ets suspected of being toxic during her inspection on
March 5, 2004, this testinony and Muskin's are insufficient to
prove the charge, had the allegation been included in the
March 23 or June 10 letters.

28. The evidence is clear and convincing that Petitioner
failed to foll ow proper enmergency procedures when notified that
WP. may have ingested a toxic substance and failed to notify
the child s parent i medi ately when the energency was brought to
her attention in violation of Florida Adm nistrative Code
Rul e 65G 22.004(2)(d)1. and 2.

29. The evidence is clear and convincing that Petitioner
violated the provisions of this Rule. Petitioner's explanation
that she believed that the child had nerely bitten off a piece

of a styrofoam cup and swall owed a portion of it is not

12



convincing. Petitioner's explanation that she swabbed the
child' s nmouth and gave the child sone mlk to induce vomting
and then determ ned that nothing serious had happened to the
child, does not excuse Petitioner's inaction. Petitioner failed
to call "9-1-1" or poison control and failed to notify the
parents inmediately. This is a serious violation. Petitioner
of fered no reasonabl e expl anati on why the "9-1-1" was not called
or poison control was not consulted. Petitioner's statenent is
not sufficient to excuse her neglect of this inportant safety
requirenent.

D. Appropriate Penalty

30. Subsection 402.310(1)(b), Florida Statutes, directs
Respondent to consider the following factors in determning the
appropriate disciplinary action for a violation of Subsection
402.310(1)(b), Florida Statutes:

(b) In determning the appropriate
disciplinary action to be taken for a
violation as provided in paragraph (a), the
followi ng factors shall be consi dered:

1. The severity of the violation,
i ncluding the probability that death or
serious harmto the health or safety of any
person will result or has resulted, the
severity of the actual or potential harm
and the extent to which the provisions of
ss. 402.301-402. 319 have been vi ol at ed.

2. Actions taken by the licensee to

correct the violation or to renedy
conpl ai nts.

13



3. Any previous violations of the
i censee.

31. Petitioner argues, inter alia, that revocation is not

appropriate under the circunstances of these cases and that |ess
severe sanctions (such as a fine, suspension or provisional
i censing) were avail able to Respondent.

32. A provisional license is issued where Respondent has
continued concerns regarding the day care home's conpliance with
the applicable statutes and rules. A provisional license is
issued in lieu of denying a |license renewal or suspending or
revoki ng the day care honme's license. A provisional |icense
gives the licensee an opportunity to correct the areas of
nonconpl i ance, and because such hones are inspected nore
frequently, Respondent has an opportunity to nonitor the
i censee's progress. The issuance of a provisional |icense
woul d be appropriate in these cases.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Departnment of Children and Famly
Services issue a final order as foll ows:

1. Finding Petitioner guilty of violating the provisions
of Florida Adm nistrative Code Rule 65G 22.004(2)(d)1. and 2.

(one count each).

14



2. Finding Petitioner not guilty of violating the
provi sions of Florida Adm nistrative Code Rule 65C-20.010(1)(b)
or simlar provisions.

3. Inmposing a fine of $200, and a one-nonth suspensi on of
Petitioner's license, followed by the issuance of a provisional
l'i cense.

DONE AND ENTERED this 5th day of Cctober, 2004, in

Tal | ahassee, Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 5th day of Cctober, 2004.

ENDNOTES

" The "notice" by which this case was referred to the Division
of Adm nistrative Hearings designated Selina Brew as Petitioner
and the Departnent of Children and Fam |y Services as
Respondent. Those designations were not changed by the C erk of
the Division of Adm nistrative Hearings, as reflected in the
case style above. However, the facts showthat this is a
license revocation proceeding in which the Departnent of
Children and Family Services is the party seeking the
affirmative relief.
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2 Al references to Sections are to the 2004 version of the
Florida Statutes. Al references to Rules are to the current
version of the Florida Adm nistrative Code.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the final order in this case.
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